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RECOMVENDATI ON FOR DI SPCSI TI ON

APPEARANCES: XXXXX for Cai mant, XXXXX

SYNOPSI S: The C aimant herein, XXXXX (hereinafter referred to as the
"Claimant" or "XXXXX"') filed a claimfor credit (hereinafter referred to as
the "Clainf) wth the Illinois Departnent of Revenue (hereinafter referred
to as the "Departnent”) on June 12, 1990 for $15,950.00. The claimis for
the Use Tax paid by the claimant in March, 1990, for a linear accel erator
(hereinafter referred to as the "machine") it purchased in 1984. Thi s
anount does not include any interest or penalty which accrues as a result
of the late paynent.

The Departnent denied the claimand the claimant made a tinely protest
of the denial with a request for a hearing. The basis of XXXXX cl ai m and
protest is that this machine is exenmpt fromlllinois Use Tax as a "nedi cal
appl i ance" pursuant to the statutory exenption found at 35 |ILCS 105/ 3-10.

A hearing inthis mtter was held on Septenber 21, 1994. Dr. XXXXX,
president of XXXXX and a physician with a specialty in radiation oncol ogy,
testified on XXXXX behal f. Based wupon the evidence adduced at that
hearing, it is recommended that this mtter be resolved in favor of the

cl ai mant .



FI NDI NGS OF FACT:

1. Dr. XXXXX is president of XXXXX, which is located in XXXXX,
Illinois. Tr. p. 8 d. Ex. 1

2. Dr. XXXXX is a physician with a mnedical specialty in the
treatnment of the disease of cancer with radiation therapy. Tr. pp. 11, 19

3. Dr. XXXXX does not diagnose patients. Tr. p. 11

4. Cancer is treated basically by three main nodalities: 1) surgery;

2) chenot herapy; and 3) radiation. Tr. p. 11

5. A linear accelerator is wused to treat cancer by radiation. Tr.
pp. 19-20
6. The di sease of cancer is an abnormal condition of the human body

and can locate in any part of the body, fromthe brain to the foot. Tr. p.
14

7. This di sease causes the body part affected with it to
dysfunction. Tr. pp. 15, 16

8. Treatment of the cancerous body part with the machine is done for
the purpose of destroying the cancer so that the affected body part can
function properly Tr. p. 15

9. The linear accelerator is not used to diagnose the patient's
ailment. Tr. p. 16-17

10. The anpbunt of energy emtted from the |inear accelerator s
hundreds of tines greater than the energy emtted from equi pment used for
di agnosti c purposes. Tr. pp. 19-20

11. The linear accelerator is only used to treat patients who have
al ready been di agnosed with cancer. Tr. pp. 16, 17-18, 20

12. XXXXX purchased a l|linear accelerator in 1984. Tr. p. 12

13. The purchase price of the machine was $319, 000.00. Tr. p. 12

14. In March, 1990, XXXXX paid to the Departnment $15,950.00 for

Illinois Use Tax for the |inear accel erator at issue. . Ex. 5



15. On June 12, 1990, XXXXX filed a claim for <credit wth the
[I'linois Departnent of Revenue for the $15,6950.00 in Use Tax paid for the
machi ne. Dept. Ex. 1; d. Ex. 1

16. XXXXX bore the burden of the Illinois Use Tax for this nachine,
in the anpbunt of $15,950.00. d . Ex. 5

17. The Departnent denied the claim Dept. Ex. 1

CONCLUSI ONS OF LAW XXXXX seeks a refund of Use tax paid by it to the
Departnment pursuant to its 1984 purchase of a linear accelerator.
Claimant's position is that, although there is a tax on the privilege of
using, in this State, tangible personal property, this equipnment falls
within a statutory exenption which read, at the tine of the purchase and
tax paynent, in pertinent part:

However, with respect to food for human consunption

that is to be consuned off the premses where it is

sold (other than al coholic beverages, soft drinks, and

food that has been prepared for i mredi ate consunption)

and prescription and nonprescription nedicines, drugs,

medi cal appli ances, and i nsulin, urine testing

materials, syringes, and needl es used by diabetics, for

human use, the tax is inposed at the rate of 0%
I1l. Rev. Stat., 1985, ch. 120, par. 439.3 (now 35 ILCS 105/3-10, with the
current rate of tax being 1%

Al t hough the <controlling statute contains linmtations as to specific
medi cal apparatus which the legislature intended to exenpt, it did not, nor
does it now, define the term"nedical appliance". However, at the tine of
the purchase, and at the tinme of tax paynent, the Departnment had in effect
a regul ation which defines the term and did so as foll ows:

(2) A nedical appliance is an itemwhich is intended
by the nmaker to correct any functioning part of the
body or which is wused as a substitute for any
functioning part of the body, such as artificial |inbs,
crutches, wheelchairs, stretchers, heari ng ai ds,
corrective eyegl asses, dental prostheses, and sterile
cotton, bandages and band-ai ds. The term "nedica

appliance" also includes testing equipnent used by an
i ndi vidual to test his or her own nedical condition.



86 IIl. Adm Code ch. 1, Sec. 130.310(c)(2)1

The |inear accelerator at issue does specifically and directly correct
abnormal conditions of human body parts. The abnornalities cause the body
organ to dysfunction, and follow ng successful use of the nachine, the
organ is returned to normal operation. This function, then, qualifies the
machi ne as a "nedical appliance” wunder the Departnment's regulatory
definition applicable at all pertinent tines.

Therefore, for the reasons stated above, it is ny reconmendation that
the Departnment grant XXXXX Claimfor Credit.

Mm Brin
Adm ni strative Law Judge

1. The key to the conclusion reached in this case lies in the fact that
the Departnent's regulation prior to January 13, 1992 was phrased in
the disjunctive, thereby creating the i nescapable result that

"medi cal appliances" in the opinion of the Departnent was an either/or
proposition. That is, a nedical appliance was one which corrected a
functioning (sic) part of the body or one which substituted for such.
It appears certain that the words "correct"” and "substitute" were
i ntended to be synonynous, but the plain reading of the regulation as
drafted dictates otherwise. This anomaly has been resolved with the
January, 1992 anendnent to the regulation which clarifies t he
situation.



